United States Court of Appeals

FOR THE EIGHTH CIRCUIT

No. 96-1200

George Deretich, *
Plaintiff,

V.

* ok ok kX F

Cty of St. Francis; St.
Francis City Council Menbers
from 1980 until the present; *

St even Braastad; Robert *

Patt erson; Raynond Stei nke; *

Dal e Frederi kson; Car ol Ber g;
*

Wa | t Hi | | er ; Wil I i ams Hawki ns,
*

[ n d i1 v i d u a*l| Iy and in his
Appeal fromthe United States

representative capacity of St .
* District Court for the

Franci s City Attorney; Mateffy
* District of Mnnesota

Engineering & Associ at es, l nc. ,
*

individually and in its *

representative capacity of St .
*

Franci s City Engineer ; Sharon
*

Ful ker son, i ndividually and I n
*

her representative capacity of
*

St. Francis Cty derk; *

Stephen M. KI ei n, i ndi vidually
*

and in his representative *



capacity of St . Franci s City

PIaJ1ner; Mar vin E. Gustafson,;
BurEe and Hawki ns; Bar na, Guzy
MerJiII : Hynes, and Gi ancol o,
Lt d. ; Ri chard Merrill; Steffen,

*

Munstenteiger

*

, Bear s e, Beens,



Parta, and Peterson; Ronald *

Peterson: Lester Matef fy,; First
*

Nati onal Bank, of Anoka; Steve
*

Schmitt, i ndi vidually and I n his
*

representative capacity of First
*

Nat i onal Bank of Anoka *

Commrerci al Loan O ficer; *

Gramont Corporation, a Mi nnesot a

*

cor por ati on,
*

Def endant s - Appel |l ees,
*
*
V. *
*
Deretich & Timons, P.A ; *
George Deretich, *
*
Third Party Defendant s,
*
*
Mary Sarazin Timmons, *
*
Third Party Defendant - Appel |l ant .
*

Subm tted: Decenber 13, 1996

Fi | ed: Cct ober 27, 1997




Before McM LLI AN and MAG LL, G rcuit Judges, and WEBBER, -
District Judge.

*The Honorable E. Richard Webber, United States District
Judge for the Eastern District of Missouri, sitting by
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McM LLI AN, Circuit Judge.

Appel  ant Mary Sarazin Timmons (Sarazin) appeals from
a final order entered in the United States District Court!
for the District of Mnnesota, affirmng the order of the
United States Magistrate Judge,? in favor of Sarazin's
judgnent creditors (appellees) on their post-judgnent
notion pursuant to Fed. R Civ. P. 69(a)® for a transfer
of Sarazin's rights, title, and interest in enployee
benefits earned by her fornmer husband, Martin Timons
( Ti mons), which Sarazin received in a property
settl ement upon the dissolution of their marriage. Gty
of St. Francis v. Deretich, No. 3-83-942 (D. M nn. Dec.
20, 1995) (district court order), aff’'g id. (Aug. 11,
1995) (magistrate judge's order) (hereinafter “slip
op."). For reversal, Sarazin argues that the district

'The Honorable David S. Doty, United States District Judge for the District of
Minnesota.

The Honorable Franklin L. Nodl, United States M agistrate Judge for the District
of Minnesota.

*Rule 69(a) providesin relevant part:

Process to enforce a judgment for the payment of money shall be
awrit of execution, unlessthe court directs otherwise. The procedure on
execution, in proceedings supplementary to and in aid of ajudgment, and
in proceedings on and in aid of execution shall be in accordance with the
practice and procedure of the state in which the district court is held,
existing at the time the remedy is sought, except that any statute of the
United States governsto the extent that it is applicable.
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court erred in holding that the enpl oyee benefits are not
exenpt from garni shnent under M nnesota state |aw. Upon
careful consideration and for the reasons discussed
below, we affirmthe order of the district court.



The district court’s jurisdiction in the present
action, as it was originally filed in 1983 by George
Deretich (by and through his attorney, Sarazin), was
based upon 28 U.S.C. § 1343. Jurisdiction on appeal is
proper based upon 28 U . S.C. 8§ 1291. The notice of appeal
was tinely filed under Fed. R App. P. 4(a).

The procedural background of this case is as foll ows.
In 1983, George Deretich, an attorney, filed this civil
rights action pursuant to 42 U S.C. 8§ 1983 and 1985,
agai nst appellees (the Cty of St. Francis, M nnesota,
and nunmerous other entities and individuals), alleging
that appellees had conspired to deprive him of his

constitutional rights. Deretich also asserted various
pendent state |aw clains. Deretich was represented by
Sarazin, who was then his |aw partner. The district

court® granted summary judgnent in favor of appellees on
Deretich’'s constitutional clains and dismssed his
pendent state law clains. On appeal, this court affirned
the judgnent of the district court and, upon determ ning
that the appeal was frivolous, assessed double costs
against Deretich and attorney’'s fees on appeal.

Deretich v. Gty of St. Francis, No. 85-5283, slip op. at
3 (8th Gr. 1986) (unpublished) (per curian) (reported at
802 F.2d 463) (table). The case was then remanded to the
district court for a determnation of the appropriate
anobunts to be awarded. Ild. On remand, the district
court found that Deretich had litigated frivolously and
in bad faith. Id., slip op. at 5-8 (D. Mnn. Dec. 23,
1986). The district court further found that Sarazin had

“The Honorable Edward L. Devitt, deceased, United States District Judge for the
District of Minnesota.
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“assisted [Deretich] in pursuing this litigation after it
had clearly becone frivolous,” and “[i]n so doing, she
mul tiplied the proceedi ngs unreasonably and vexatiously
and abused the judicial process.” Ild. at 8. The
district court granted appellees’ notions for attorney’'s
fees and costs and entered judgnent accordingly,
specifically holding Sarazin jointly liable for one-third
of the anmpbunts awarded. 1d. at 8-10.



In April 1995, Sarazin and her husband, Timons, were
divorced. The parties agreed to a property settlenent
whi ch becane part of a final judgnent and decree entered
in state court. In re Tinmons, No. DW 190111 (M nn.
Dist. C. Apr. 11, 1995). The property settlenent
granted Sarazin the right to designate beneficiaries for
$228,000.00 in death benefits on term life insurance
pol i ci es mai ntai ned through Ti nmons’s enpl oyer, fornerly
known as Control Data Corporation (CDC), and al so awar ded
Sarazin a 40% interest in Timons's current and future
|l ong-term disability benefits payable wunder CDC s
disability plan (which, at that tinme, equalled $1,282. 36
per nonth for her share). 1d. at 4, 12-13.

In June 1995, appellees filed in the district court
the Rule 69(a) notion that is presently on appeal.
Appel | ees requested an order requiring Sarazin to
designate them as beneficiaries under Timons's life
I nsurance policies and requiring Timmons to pay Sarazin's
40% share of his nonthly disability benefits directly to
them Sarazin opposed the notion on the ground that the
disability benefits and |ife insurance proceeds were
enpl oyee benefits and therefore exenpt from garnishnment
under M nn. Stat. 8§ 550.37, subd. 24, which exenpts:

The debtor’s right to receive present or
future paynents, or paynents received by
the debtor, under a stock bonus, pension,
profit shari ng, annuity, I ndi vi dual
retirenment account, individual retirenent
annuity, sinplified enployee pension, or
simlar plan or contract on account of
i1l ness, disability, death, age, or length
of service



(2) to the extent of the debtor’s aggregate
I nterest under all plans and contracts up
to the present value of $30,000 and
addi ti onal anmpunts under all the plans and
contracts to t he ext ent reasonabl y
necessary for the support of the debtor and
any spouse or dependent of the debtor.
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Wth respect to the disability benefits, Sarazin
argued that the entire 40% interest 1is reasonably
necessary for her support. Sarazin -- who is enployed
part-tinme by the M nnesota Departnent of Health, where
she earns approxinmately $1,000 per nonth after taxes --
argued that her 40% share of Timons's disability
benefits anounts to nore than one-half of her net incone.
Therefore, she maintained, if appellees were to garnish
t hose benefits, she would be forced to live on |ess than
$10, 000 per year.>

The nmagistrate judge held that, although the
disability benefits and life insurance proceeds are
enpl oyee benefits, the exenption in Mnn. Stat. 8§ 550. 37,
subd. 24, neverthel ess does not apply under the facts of
the present case because there is no enploynent
relationship between the debtor (Sarazin) and the
enpl oyer (CDC). Slip op. at 6-7, citing In re Raynond,
71 B.R 628, 630 (Bankr. D. Mnn. 1987) (concl uding that
Mnn. Stat. 8 550.37, subd. 24, was intended by the state
| egi slature to exenpt only those |listed assets which the
debtor derived directly from an enploynent relationship
or self-enpl oynent endeavors). However, wth respect to
the life insurance proceeds, the nmgistrate judge
concluded, as conceded by appellees, that the first
$32,000 in death benefits would be exenpt pursuant to
Mnn. Stat. 8 550.37, subd. 10 (exenpting all noney
received by or payable to a surviving spouse from
I nsurance proceeds payable at the death of a spouse not
exceeding $32, 000). Id. at 8. Accordingly, the

°Sarazin also argued in the district court that ERISA preempts the applicable
state law on garnishment. However, she has abandoned that argument on appeal.
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magi strate judge ordered Sarazin and CDC to take the
necessary steps to designate appellees as the
beneficiaries of Timons's |ife insurance policies,
except the first $32,000 to which Sarazin is entitled,
and ordered Ti mmons, as garni shee, to pay Sarazin's past,®
present, and future 40% share of his disability benefits
to

*Timmons had placed Sarazin's past payments in an escrow trust account
pending resolution of this matter.
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appel | ees. The district court affirnmed the nmgistrate
judge’s order, and this appeal followed.

We have carefully exam ned each of the contentions
rai sed by Sarazin on appeal and find themto be w thout
merit. W review the district court’s construction of
state | aw de novo. The district court did not err in
construing the state statute governing garni shnent and
attachnment to require that assets be directly derived
from the debtor’s enploynent in order for the enpl oyee
benefits exenption to apply. Westinghouse Credit Corp.

v. J. Reiter Sales, Inc., 443 N W2d 837, 839 (Mnn. Ct.
App. 1989) (“Benefits which are exenpt under subdi vision
24 are those derived from an enploynent relationship or
fromsel f-enpl oynent endeavors.”), citing In re Raynond,
71 B.R at 630. Sarazin' s rights, title, and interest in
Timons's disability benefits and life insurance proceeds
are not exenpt from garnishnent under Mnn. Stat. 8§
550. 37, subd. 24, because Sarazin obtained an interest in
t hose assets through her divorce settlenent and has no
enpl oynent relationship wwth CODC. W therefore hold that
the district court did not err in concluding that
appel l ees may garnish her entire 40% share of Timons's
disability benefits as well as any death benefits
exceedi ng $32, 000. Slip op. at 6-7. The order of the
district court is affirned.
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